THE PERMANENT JUDICIAL COMMISSI ON
OF THE GENERAL ASSEMBLY
OF THE PRESBYTERIAN CHURCH (U.SA))

Octavius A. Gaba, )
Complainant/Appdlant, )
) DECISION and ORDER
V. )
) Remedial Case 215-4
The Presbytery of Eastern Virginia, )
Respondent/Appellee. )

The Generd Assembly Permanent Judicid Commission (GAPJIC) findsthat it has jurisdiction,
that the Appellant has standing to apped, that the apped was properly and timely filed, and that the
Appdlant states one or more grounds for appeal found in D-8.0105.

History

Thisremedid case comes before the GAPJC on gpped from a decision of the Permanent
Judicia Commission of the Synod of the Mid-Atlantic (SPJC).

Appdlant Octavius A. Gabais a minister member of the Presbytery of Eagtern Virginia
(Presbytery). On October 24, 2000, the Presbytery authorized its moderator to appoint a seven-
member adminigtrative commission to work with Covenant Presbyterian Church, Norfolk, Virginia
(Covenant), of which Appdlant was the pastor. The adminigtrative commission was directed to vist the
session, the pastor and others necessary to evaluate the Situation at the church, itsfinancial Situation,
and itsmission; to inquire into and settle any differences among the sesson, pastor, and presbytery; to
assume origind jurisdiction, if they judged it necessary to carry on the work of Covenant ensuring
compliance with G-9.0505b (G-11.0103s); and to report any recommendationsit had as soon as
possible. The adminigtrative commission was not given authority to dissolve the pastora relationship.
The adminigtrative commission investigated the Stuation & Covenant in congderable detail, and
received testimony concerning many serious problemsin the congregation, in the pastor’ s conduct and
performance of his duties, and with the pastord relaionship.

On April 7, 2001, the adminigtrative commisson met with Gaba and informed him that it would
recommend to the Presbytery that the pastord relationship be dissolved. The administrative commission
presented Gaba with an ultimatum that he either resign, in which case he would receive some
severance, or that it would assume origina jurisdiction, place
Gaba on adminigtrative leave, and provide Gaba no severance. Gaba was issued a dissolution
agreement. He requested the opportunity to confer with counsd before signing. That request was
refused. He was then given anatice placing him on adminigrative leave, which he dso refused to Sgn.



On April 24, 2001, the administrative commisson presented a recommendation to the
Presbytery that the pastora relationship between Gaba and Covenant be dissolved based on the
dlegations that Gaba was not fulfilling his ordination vows. Gabawas not timdy furnished with a*“ short
and plain satement of the matters at issue,” (G-9.0505b) even though he had requested it at the April
7, 2001 meeting. The charges of violaions of ordination vows were not furnished until the presbytery
meeting at which the report was to be presented. The Presbytery heard the report of the administrative
commission, which included statements from current and former members of Covenant. Gaba was
permitted to address the Presbytery, but was not effectively informed of the amount of time that he had
to present his response to the findings of the adminigtrative commisson. Gaba' s counsd, a
corresponding member of Presbytery, was not permitted to address the Presbytery on Gaba s behdf.
Members of Covenant who were not elders were not permitted to address the Presbytery. The
Presbytery voted to dissolve the pastoral relationship.

Gabainitiated aremedia complaint againgt the Presbytery on May 9, 2001 with the Synod of
the Mid-Atlantic. He dleged anumber of violations of due process in the actions taken by the
adminigrative commisson and in the action of the Presbytery in dissolving the pastord rdationship on
April 24, 2001. SPJC determined that there were no violations of due process, but ordered the
Presbytery to amend the minutes of the April 24, 2001 meeting “to include an explicit reference to this
ruling by the SPJC a the point in the text of the minutes where the mation by the adminigtrative
commission gppears,” because it found “that the adminigtrative commission erred in that the form of the
motion to Presbytery at its stated meeting of 24 April 2001 was ingppropriately worded sinceit inferred
(sc) adistiplinary rather than an adminidrative action.”

Specifications of Error

Appelant dlegesinjudtice in the decison, and four errorsin congtitutiond interpretation by the
SPJC, which may be condensed and restated as two.

|. The SPJC erred in failing to rule that the administrative commission denied due
process to Gaba by failing to act within the authority granted it by Presbytery, and by
failing to grant him a hearing under G-9.0505d before placing him on administrative
leave. (Appdlant’s specifications 1 and 2)

This specification of error is sustained.

SPJC ruled that because the action to dissolve the relationship was adminigrative in nature, the
provisions of G-9.0505d do not apply.t G-9.0505d states, in part:

! Thiscaseis governed by the 2000-2001 edition of the Book of Order, the edition in effect at the time of the
alegedirregularity. 1n 2002, amendments were adopted which provide greater procedural specificity in cases of
dissolution of the pastoral relationship.



in any case where dlegations or assertions concerning individuas are determined to be of such
seriousness that their consequence, if proven true, could be the remova from office or position,
discipline, or other serious result for theindividud, those concerned shdl be given theright to
face their accusers, and to hear from them the alegations or assertions againgt them, and be
given sufficient time to prepare and make a reasoned defense, including the cross-examination
of witnesses. This paragraph shdl apply whether or not forma charges under the Rules of
Discipline have been filed or anticipated.

While this Commission previoudy ruled in Bower v. Presbytery of Pittsburgh (2000, 584,
12.140) that when an adminigtrative commission is not granted the power to dissolve ardationship, a
hearing under G-9.0505d is not required, Bower does not gpply in theingant case. The adminisrative
commission concluded and reported to the Presbytery that it had “found thet... Gaba had conducted his
ministry in a manner inconsstent with his ordination vows,” and proceeded to represent eight specific
dlegations asits“findings.” SPJC correctly ruled that these findings implied adisciplinary action. As
such, the adminigtrative commission was bound by the provisons of G-9.0505d. Thereis nothing in the
record to indicate Gaba was notified of the specific alegations againgt him, or provided an opportunity
to prepare areasoned defense,or to cross-examine witnesses of the alleged misconduct. The
adminigrative commission’sfailure to provide these requirements undermined the reigbility of its
findings and rendered them out of order in the Presbytery action to dissolve.

Moreover, Presbytery specifically instructed the administrative commission to conduct fair
hearings under G-9.0505b as part of its charge. G-9.0505b requires:

When an adminigtrative commisson has been gppointed to settle differences within a church, a
governing body, or an organization of the church, it shall, before making itsfind decison, afford
to al personsto be affected by the decison fair notice and an opportunity to be heard on the
matters at issue. (See G-9.0503a(4), a(6), G-9.0505b-d) Fair notice shall consst of a short
and plain slatement of the matters at issue as identified by the commission and of the time and
place for a hearing upon the matters at issue. The hearing shdl include at least an opportunity
for dl personsininterest to have their postions on the matters at issue Sated ordly....

While the adminigrative commission acted diligently in many ways, the fair notice provision of
G-9.0505b was not met either prior to its decision of April 7, 2001 to exercise origina jurisdiction over
the session, or prior to its decison to recommend dissolution of the pastora relaionship. The purpose
of this provison is not merely amatter of fairness or information-gathering, but an exercise of pastord
oversight of churches by a presbytery to facilitate reconciliation. In the instant case, the fallure to
provide this opportunity not only deprived the parties of procedura safeguards, but also compromised
any determination that the dissolution of the pastord relationship was imperatively demanded under the
minigry of the



Word. Not only this, but the action of the adminigirative commisson to issue an ultimatum demanding
Gaba s resgnation without fair notice of the specific alegations againgt him congtituted an abuse of the
commisson’s authority and an injustice.

I1. The SPJC erred in characterizing the action of Presbytery to dissolve the relationship
as an administrative action, thus depriving the appellant of due process provisions and a
fair hearing under G-9.0505d. (Appdlant’s specifications 3 and 4)

This specification of error is sustained in part and not sustained in part.

The action of a presbytery to dissolve a pastord relaionship is by nature an adminidtrative
action. And, a presbytery is empowered to dissolve a pastora relationship “when the ministry under
the Word imperatively demandsit.” (G-11.01030) However, when the relationship is dissolved
without the concurrence of the pastor or the congregation, the presbytery is required to provide
procedural safeguardsto the church and pastor. In Lewisv. Presbytery of New York City (1995,
133, 11.066) this Commission found, “ The presbytery... in making such a decision is obligated to treat
al partiesfarly and provide them with an opportunity to present their positions. Thetest is fundamenta
fairness — the opportunity to be heard and a consderation of their respective positions without
preudice.”

In the ingtant case, the actions of the adminigrative commisson and Presbytery falled to meet
this standard of fundamentd fairness. The report of the administrative commission presented as
“findings’ alegations of pastoral misconduct that themsalves had never been established through the
provisons of G-9.0505b and d. Moreover, the specific dlegations being made were intentionaly
withheld from both the pastor and the congregation until the day of the presoytery mesting, thereby
depriving them of the opportunity to prepare a reasoned response to the motion to dissolve. While
Presbytery was not obligated to provide a full hearing under G-9.0505d at the meeting, it was obligated
to provide the interested parties fair notice and a reasonable opportunity to be heard on the matters at
issue.

Upon review of the record of the Presbytery meeting of April 24, 2001 we find that the report
of the adminigtrative commission was so tainted with procedura error as to compromise a proper
debate by the Presbytery. Thus, a determination that “the ministry under the Word imperatively
demands’ the dissolution of the pastora relationship could not have been fairly and reliably established
a that time. SPJC therefore erred in ruling that the dissolution of the pastord relationship was in order
under G-11.01030. Consequently, Gaba was deprived of whatever benefits the Presbytery
customarily accords a pastor whose pastord relationship is dissolved involuntarily.

While the relationship was dissolved improperly, appellant is no longer requesting a
reingtatement of the pastord relationship.



ORDER

IT ISTHEREFORE ORDERED that the SPJC decision be reversed in conformity with this
decison.

IT ISFURTHER ORDERED that the dissolution effected by the Presbytery on April 24, 2001
be alowed to stand, and to remand to the SPJC the responsibility of determining fair and equitable
terms of dissolution for Gaba that are cons stent with the customary practice of Presbytery in casesin
which the pagtord rdaionship isinvoluntary dissolved. The Presbytery shdl be responsble for fulfilling
these terms.

IT ISFURTHER ORDERED that the findingsin the report of the adminigtrative commisson
entered in the minutes of the Presbytery on April 24, 2001 are invdidated and out of order, and that the
Presbytery s0 note this at the place it is entered in the minutes.

IT ISFURTHER ORDERED that nothing in this case shal compromise the ministerid satus of
appdlant, or inhibit the free and orderly transfer of his membership to another presbytery; and that the
Presbytery be enjoined from transferring Appellant’s name to the inactive roll of the presbytery for any
reason for aperiod of one year from the date of this decison.

IT ISFURTHER ORDERED that the Stated Clerk of the Synod of the Mid-Atlantic report
this decison to the Synod a its first meeting after receipt, that the Synod enter the full decision upon its
minutes, and that an excerpt from those minutes showing entry of the decision be sent to the Stated
Clerk of the Generd Assembly.

IT ISFURTHER ORDERED that the Stated Clerk of the Presbytery of Eastern Virginiareport
this decison to the Presbytery at itsfirst meeting after receipt, that the Presbytery enter the full decision
upon its minutes, and that an excerpt from those minutes showing entry of the decison be sent to the
Stated Clerk of the Generd Assembly.

The following member of the Commission was not present and took no part in the ddliberations
or decison: Fane Downs.

Dated the 14th day of July, 2002.

CERTIFICATE

We certify that the foregoing isafull and correct copy of the decision of the Permanent Judicid
Commission of the Genera Assembly of the Presbyterian Church (U.SA.) in Remedia Case 215-4,
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(Z)&t)%/i us Gabav. Presbytery of Eastern Virginia, made and announced at Phoenix, AZ on July 14,

Mary Lou Koenig, Moderator
Permanent Judicid Commission of the Generd Assembly

Ernes E. Cutting, Clerk
Permanent Judicid Commission of the Generd Assembly

| certify that | did transmit a certified copy of the foregoing to the following persons by UPS
\I}llj?(t]%%OA(l)E directing C. Laurie Griffith to deposit it in the mail at Phoenix, AZ on
y 15 :

Archibald Walace, Esq., Counsd for Complainant

Andrea Phelps, Esg., Counsel for Respondent o
Donald F Bickhart, Stated Clerk, Presbytery of Eastern Virginia
Barry VanDeventer, Stated Clerk, Synod of the Mid-Atlantic
Generd Assembly Permanent Judicid Commission (regular mail)

| further certify that | did transmit a certified copy of the foregoing to the Stated Clerk of the
Genegd Assemzooblzy of the Presbyterian Church (U.SA.) by delivering it in person to C. Laurie Griffith,
on July 14, .

Ernest E. Cutting, Clerk
Permanent Judicid Commission of the Generd Assembly

| certify that | received a certified copy of the foregoing, that it isafull and correct copy of the
decison of the Permanent Judicid Commisson of the Generd Assembly of the Presbyterian Church
(U.SA)), stting during an interval between meetings of the Generd Assembly at Phoenix, AZ on July
14, 2002 in Remediad Case
215-4, Octavius Gabav. Preshytery of Eastern Virginiaand that it isthe final judgment of the Genera
Assembly of the Presbyterian Church (U.SA.) in the case.

Dated at Phoenix, AZ on July 14, 2002.

C. Laune Griffith
Manager of Judicid Process and Socid Witness



